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<국문요약>

세계화의 흐름과 국가간 상호의존성이 강화되고 있는 현대 국제사회에서 이민, 망명 및
난민문제 해결에 대한 중요성이 점차 증가하고 있다. 이러한 흐름 속에서 전통적으로 이민자
문제를 경험하고, 해결하려는 노력을 지속해 온 유럽연합(EU)과 회원국들 역시 위기에 대처
하기 위한 노력을 지속하고 있다. 역사적으로 유럽연합(EU)은 규범권력으로의 유럽을 위시
하여 인본주의에 입각한 관대한 정책 기조를 유지하였다. 그러나 최근 주변지역에서 발생한
위기로 인해 이민, 망명 및 난민의 대규모 유입이 지속되면서 유럽 내 자유, 안전 및 사법지
대(AFSJ)와 역내안보의 불안정성이 커지고 있는 상황이다.
이를 해결하기 위해 유럽연합(EU)은 회원국 차원을 넘어 연합 차원에서 보다 엄격하고
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시스템화된 제도적 기반을 마련하고 시행하고 있으며, 2 차입법과 공동이민망명정책의 제도
적 틀을 강화하고 공유된 비전을 실행하는 강한 유럽으로 발돋움하려는 과정에 있다. 또한
이는 2020 년 9 월 23 일 발표된 ‘이민과 망명에 대한 신협약’을 통해 더욱 가속화되고 있
다. 이러한 정책적, 제도적 흐름은 이른바 ‘유럽의 요새화’ 개념으로 치환될 수 있으며, 유럽
의 요새화는 정책의 유럽화와 회원국과의 의사결정의 조화를 통한 내연화 과정과 이민, 망명
및 난민 발생국 및 지원국과의 협력을 통한 정책의 외연화 과정으로 나누어 이해될 수 있다.
결과적으로 유럽연합(EU)은 제도적 강화를 통한 유럽의 요새화 흐름과 기존에 유지해온
규범권력으로의 유럽이라는 지위 사이에서 딜레마를 경험할 가능성이 높으며, 향후 유럽연
합(EU)과 회원국들이 이러한 문제를 어떻게 효과적으로 해결해 나가는지 방향성을 살펴보
는 것이 중요할 것이다.

핵심주제어: 유럽연합(EU), 이민망명정책, 2 차입법, 신이민망명 협정, 요새화
경제학문헌목록 주제분류: Z0

Ⅰ. Introduction: Europe at Crisis of Influx
The scale of migration, asylum, and refugee issues continues to increase in the
modern international society where the trend of globalization is strengthening,
especially large development of the global economic, social, political and technological
interdependence has affected in a global level. And national policy or supranational
cooperation to respond to this highly increased global mobility has become more
essential than ever.
According to Amnesty International, the terms of migrant, refugee, and asylum
seeker are legally distinguished depending on their status in home country and other
reasons. However, recent mainstream makes it hard to distinguish those terms
because in the process of migration and refugee, which is complex phenomenon, the
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pattern of “mixed migration” has been established as the new flow of global mobility.
The definition of “mixed migration” is the phenomenon which various people with
different profiles mix and move on the same path to the destination country (IOM,
2008). This does not simply mean the mixed route of mobilization, but their different
legal positions and purposes are mixed, and these flows are affecting migration and
asylum policies in major countries of origin and destination.
With the pattern of mixed migration, the number of international migrants has
increased gradually and the number of international migrants in 2019 recorded 297.9
million including 25.9 million of refugees, which is 126.9 million more than 2010.
(150 million of migrants and 21 million of refugees in 2010).
The increasing complexity and number of global mobility including migration,
asylum, and refugee are making the problem more difficult to deal with and this is
also afflicting the European Union (EU) who has traditionally accepted migrants and
refugee from a humanitarian perspective and as normative power. According to
Manners (2006), the EU has exerted an influence through policy contagion, informational
diffusion, institutional procedural diffusion, economic transference, overt diffusion,
and cultural filter processes based on various treaties, and policies. Based on above
factors, the EU as normative power has been proven historically.
From the historical background, Europe has been geographically, culturally,
economically, and politically most affected by migration, asylum, and refugee. After
the Second World War, European countries positively encouraged the third countries
nationals especially from former colonial countries in Africa and Asia to work in
Europe. And it is an undeniable fact that those migrant workers contributed to some
extent for European economic revival via 1960s – 1980s. However, after the collapse
of the Soviet Union, a large number of refugees and immigrants were heading to
Western Europe due to dramatic change in Eastern Europe and ethnic conflict and
civil war on the Balkan Peninsula, and mass refugees following genocide threatened
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the EU and Member States (Hollifield, 1992).
In order to cope with Eastern and Balkan crisis, the EU realized that common
approach and policy on migration, asylum, and refugee problem is inevitable. And the
need for the EU common migration and asylum policy is, above all, to prepare
migration control and to block mass inflow of immigrants (박선희, 2011). Since
Amsterdam Treaty in 1997, the EU common migration and asylum policy has
developed and achieved legal basis, also the EU migration and asylum policy was
legislated and implemented by secondary legislation including directive, regulation,
decision and others. And recently, after the Arab Spring in 2011 and continued crises
in Syria from 2015, unbearable number of refugee influx from Middle East, North
Africa, and Syria rushed into the EU region and this is still striking Europe for
experiencing severe internal and social security crisis. The ongoing crisis is
spreading both inside and outside Europe, and in the midst of the situation, the
concept of fortification in Europe spread as the EU and Member States have taken
a closed position on migration, asylum and refugee problem (Guiraudon, 2003).
The main purpose of this paper is to discuss institutional reinforcement of the EU
migration and asylum policy based on the development of related secondary
legislations, especially migration and refugee policy and Common European Asylum
System (CEAS). The institutional analysis will provide a clearer picture of the recent
trends in European migration and asylum policy. Also, the paper will discuss the New
Pact on Migration and Asylum launched by the European Commission on September
23th in order to contemplate the direction of the EU migration and asylum policy and
discuss whether so-called Fortress Europe is progressing in the legislative process
of the EU policy.
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Ⅱ. Development of EU Migration and Refugee Policy
The EU law on migration, asylum and refugee policy is basically based on the
legal-grounding treaties such as Maastricht, Amsterdam, and Lisbon Treaty which is
called primary legislation. Also, discussion and decision from the European Council
or Summit directly impact to the EU policy by providing policy agenda with diverse
strategies and plans such as Tampere, Hague, and others. However, its practical
applies and coordination with Member States are considerably related to secondary
legislation of the EU law (심성은, 2019). As set out in Article 288 of the Treaty on
the Functioning of the European Union (TFEU), secondary legislation types including
regulation, directive, decision, and recommendation are adopted to implement the EU
policy as well as migration, asylum and refugee policy. Among secondary legislation
types, regulation, directive, and decision are legally binding instruments whereas
recommendation, opinion, and others are non-binding legal instruments. Also while
regulation and decisions are legally binding on each Member State from the date of
publication after adoption by the European Parliament and the EU Council, the
directive provides a two-year grace period to force Member States to amend their
national laws to comply with EU directives (Pollack, 2010). Through these secondary
legislations, the EU migration and asylum policy is comprehensively achieved and
operated with Member States.

1. Migration Policy
The EU migration policy consists of two contradicting contents. One is establishing
minimum common standards for legal immigration among Member States, and the
other is strict control through European regulation of illegal immigration. Basically,
accepting immigration is a serious problem linked to various issues such as labour
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market conditions, housing, health, education, and social services (김시홍, 2016).
Moreover, in a situation where free movement within the Europe is realized through
the Schengen Agreement, the immigration acceptance of third country nationals in a
certain Member State highly affects itself as well as other Member States and the
EU. Therefore, the migration policy of Member States is not only limited to the
policy at the level of one country, but also European consideration is required
considering the social policy of the EU and the situation of other Member States (송
병준, 2013).

<Table-1> Major Secondary Legislations of the EU Migration Policy
Contents
Family Unification Directive 2003/86/EC
Procedures and conditions of immigration through reunification of third country workers
Long-term Residents Directive 2003/109/EC
Measures for long-term stay for advanced technical from third countries in the EU
Long-term Residents Directive 2011/51/EU
Measures to expand the conditions of long-term stay in the region for third country nationals
(refugees and third country nationals in need of international protection)
Blue Card Directive 2009/50/EC
introduction of points system based on technical and language proficiency for third country nationals
Single Permit Directive 2011/98/EU
Unified labour and residence permit procedures for third country workers legally entering the EU
Source: Eur-Lex (2020)

Family Reunification Directive 2003/86/EC
The Family Reunification Directive 2003/86/EC is a legislation enacted in accordance
with the agreement of the Tampere European Council in 1999 (Guiraudon, 2003). At
the same time, this legislation is symbolic as the first legislative issue in immigration
policy as the European Commission's entry into force of the Amsterdam Treaty
opens the way for the application of the second legislation through the Community
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method in the policy. The Directive sets out the conditions for intra-regional
immigration of third-country workers legally residing in the region for reunification
with family members remaining in their home country. The Directive is equally
applied to the formation of new family relationships as well as existing families. In
other words, a third country national legally residing in the EU Member States may
have another third country national as a spouse and move to the other Member
States legally with their children. However, the reunification of unmarried spouses,
adult children, both parents and nanny are determined by the Member States. This
legislation also contains a realistic understanding that the EU allows humanitarian
access to third country nationals, respecting basic rights, and supporting long-term
residence of high-end technical personnel in the region.

Long-term Residents Directive 2003/109EC and Council Directive 2011/51/EU
The Long-term Residents Directive 2003/109EC, along with the Family Reunification
Directive 2003/86/EC, is a key legislation in which immigration measures at the EU
level are visible. This is a legislation that allows third country nationals to stay in
the region for more than five years on the premise that they have regular income,
subscribe to medical insurance, and are not contrary to public policy and safety. If
this condition is met, long-term stay will be renewed. Within each Member State,
social security, education, employment, etc. are treated the same as locals and free
movement among the EU Member States is guaranteed. And the directive extended
though the Council Directive 2011/51/EU, and the conditions of long-term stay in the
region are extended to refugees and third country nationals in need of international
protection.

Blue Card Directive 2009/50/EC
In December 2009, the European Council decided on the Stockholm Programme, a
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multi-year programme of the Area of Freedom, Security and Justice (AFSJ). In this
regard the European Commission reviewed measures intended to facilitate the
movement of highly skilled technicians, researchers in science and technology,
seasonal workers, taking into account the European reluctance to self-employed
economic immigrants and Blue Card Directive 2009/50/EC) was established in 2009.
This Directive does not mean that it will replace the immigration policies of each
Member State, but can be said to be a measure to promote the supply and demand
of high-quality workforce at the EU level meet the demands of the labour market.
In other words, third country nationals with advanced skills can go through quick
screening to obtain work and residence permits in the EU (B. Ana, 2015).

Single Permit Directive 2011/98/EU
The Single Permit Directive 2011/98/EU enacted after the Lisbon Treaty entered
into force in 2011, and it provides a unified labour and residence permit procedure
commonly in all Member States for workers from third countries who legally enter
the region. This Directive is evaluated as boost for workers from third countries and
incentives them to immigrate in the EU (Ana, 2015).

2. Illegal Migration Control
To maintain internal social security and safety, control of illegal immigration in the
EU is a prerequisite for the successful operation of the Schengen area. Luckily,
unlike the coordination of asylum system among Member States, the EU approach to
illegal immigration is more coherent and easy, therefore the EU can impose
regulatory measures at EU level as the issue can be replaced to internal security
issue (Missiroli, 2013). In addition, the issue of illegal immigration has already been
taken seriously from the preliminary measures and process for implementing the
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Schengen Agreement traditionally, and there is not much backlash from Member
States. Therefore, illegal migration control was unified as secondary legislation after
the Lisbon Treaty (Peers, 2012).

<Table-2> Major Secondary Legislations of the EU Illegal Migration Control
Contents
Schengen Implementing Directive 2001/51/EC
Supplementary legislation of the Schengen Implementation Agreement
Mandatory supervision of required documents
SBC Regulation (EC) 562/2006
Establishment of unified external border control system among Member States
Framework Decision 2002/629/JHA
Harmonisation of relevant criminal laws among Member States
Directive 2004/81/EC
Residence permit to illegal immigrants who cooperate with trafficking victims and authorities
Directive 2011/36/EC
Eradication of human trafficking and punishment to related criminals and victim’s protection
Facilitators Package Directive 2002/90/EC
Restriction on support for illegal immigration
Framework Decision 2002/946/JHA
Sanction decision to illegal immigration support
Directive 2009/52/EC
Sanction against employers of illegal migrants in third countries
Temporary stay for illegal migrants in third countries
Travel Document Regulation (EU) 2016/1953
Repatriation of the immigrant who does not fulfill the conditions of stay in the EU and documents
required for moving and res-residing among Member States
Source: Eur-Lex (2020)

Schengen Implementing Directive 2001/51/EC and SBC Regulation (EC) 562/2006
The Schengen Implementing Directive 2001/51/EC, enacted in 2001, is a supplementary
legislative for the effective control of illegal immigration as specified in Article 26
of Convention implementing the Schengen Agreement. This legislation stipulates the
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supervision of non-documentation for third country nationals to enter the Schengen
area by transport companies, including airlines, and contains obligations to the
transport company and sanctions for non-compliance. In addition, the SBC Regulation
(EC) 562/2006 stipulates a joint system for Schengen's transboundary control in
response to illegal immigration, trafficking, and public health.

Framework Decision 2002/629/JHA, Directive 2004/81/EC and Directive 2011/36/EC
The Framework Decision 2002/629/JHA, enacted in 2002, aimed to harmonise
relevant criminal laws among Member States with individual policies on human rights
abuses of vulnerable groups, especially children. After that the Directive 2004/81/EC,
which was enacted in 2004, contained the residence permits for victims of trafficking
in third countries and illegal immigrants who cooperated with relevant authorities
(Peers, 2012). And in 2011, the Directive 2011/36/EC was enacted in 2011, supplemented
former legislations and, also contained stipulating measures to eradicate trafficking
in persons, punish criminals and protect victims.

Facilitators Package Directive 2002/90/EC and Framework Decision 2002/946/JHA
A prime example against the illegal immigration is the Facilitators Package Directive
2002/90/EC, was established in 2002. The Package Directive, which is widely used
in the helper package legislation, defines the act of supporting illegal immigrants
commonly applied in Member States as a criminal act and has established a sanction
plan for this. Also, in the same year, Framework Decision 2002/946/JHA was also
decided to impose sanctions on illegal immigration support as an extension of the
helper package.

Directive 2009/52/EC
In 2009, Directive 2009/52/EC on the subject of illegal immigrants in third
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countries included sanctions against illegal immigrant employers as a measure to
block illegal immigration was enacted. In accordance with this Directive, Member
States can check the employment and trafficking of illegal aliens in third countries,
and autonomously decide whether to allow them for a certain period.

Travel Document Regulation (EU) 2016/1953
The Travel Document Regulation (EU) 2016/1953 is a follow up legislation in 2016
in a humanitarian measure for third country nationals who do not meet the conditions
of stay in the EU, instead of immediate eviction, but for repatriation or re-resident
in the EU and it contains a list of documents required for movement.

3. Refugee Policy
The post-Cold War resulted in economic immigration resulting from the collapse
of communism and the increase of refugees from local wars in various regions,
resulting in approximately 231 million immigrants worldwide from 1990 to 2013,
accounting for about a third of the total European population. In this situation, after
a large-scale influx of refugees to Italy due to political anxiety in Libya in 2015, the
influx of refugees to Italy and Greece via Turkey through the Syria Crisis occurred.
In 2015 alone, 150,000 Libyan refugees arrived in Italy, and about 820,000 refugees
from North Africa and the Middle East entered the EU via the Aegean Sea and
Turkey, and about 3,500 died along the way. Recently, illegal immigrants entering
the EU are mainly from Albania in Europe, Tunisia, Morocco, Somalia, Nigeria and
Eritrea from Africa, and Afghanistan, Iraq, Syria and Palestine from the Middle East.
Illegal immigrants entering the EU have a dual entry route from Africa to Italy and
Spain, the Middle East and South Asia to Turkey, and the Balkans and Greece. These
routes of refugee influx make it more difficult for the EU to cope with it.
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<Table-3> Major Secondary Legislations of the EU Refugee Policy
Contents
Temporary Protection Directive 2001/55/EC
Provision of minimum conditions between member states for temporary protection of large-scale
refugees
Reception Conditions Directive 2003/9/EC
Establishment of minimum screening standards among Member States based on the Geneva
Convention for refugee applicants
Reception Conditions Directive 2013/33/EU (revised)
Guarantee of basic life and human rights for refugee applicants
COM(2016) 465 final (revised)
Equal treatment for refugee admission across the EU and limited access to the labour market for
refugees
Qualification Directive 2004/83/EC
Proposing standards for protective measures in line with international standards for refugees from
third countries or stateless persons in need of protection
Qualification Directive 2011/95/EU (revised)
Status and rights of refugee applicants and additional protective measures and more comprehensive
safeguards allowed in case of transition to national legislation
COM(2016) 466 final (revised)
Blocking refugees from moving within the region and applying strict standards for refugee status
through Harmonisation of refugee screening and decisions among Member States
Return Directive 2008/115/EC
Joint procedures for repatriation of residents of third countries after illegal inflow or visa expiration
Source: Eur-Lex (2020)

Temporary Protection Directive 2001/55/EC
In 1990s, with the influx of large-scale refugees due to the Balkan conflict, joint
and common response at the EU level was essential and it was agreed among
Member States. In this regard, the Temporary Protection Directive 2001/55/EC was
enacted to establish joint norms among Member States in preparation for large-scale
influx of refugees as a preparatory work for the establishment of the AFSJ and this
legislation complies with the Geneva Convention of 1951, prohibit the repatriation of
refugees to their home or persecuted countries (Missiroli, 2013). The Directive
stipulates temporary protection for mass refugees from third countries who cannot
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return to their home country based on these Geneva Conventions, and contain
minimum common standards among Member States. In that the harmonisation of
refugee protection measures among Member States consequently suppresses the
mass influx of refugees into certain Member States (Regine 2017), this legislation
emphasizes the joint response with solidarity and responsibility among Member
States in emergency situations.

Reception Conditions Directive 2003/9/EC
The Reception Conditions Directive 2003/9/EC, enacted by the Council in 2003,
together with the Family Unification Directive 2003/86/EC, sets out principles for the
acceptance of refugees among Member States at the EU level. The Directive is a
legislation that stipulates the minimum basic rights standards based on the Geneva
Conventions for refugee applicants. This designation contains the conditions that
Member States must implement for asylum seekers, including housing, food, medical
care and education, as well as employment in specific circumstances. In addition, this
legislation emphasizes that refugees who need special protection, such as victims of
torture, guarantee asylum applications and guarantee basic rights such as medical
assistance. This Directive has been partially revised through the Reception Conditions
Directive 2013/33/EU, newly enacted in 2013. Subsequently, in July 2016, the
European Commission again submitted reformed proposal, new revised legislation
contains measures to minimize the movement of refugees within the region through
equal conditions for refugee admission across the EU, and to lower the threshold for
entry into the labour market so that refugees can become self-reliant.

Qualification Directive 2004/83/EC
The Qualification Directive 2004/83/EC sets out the minimum standards that
Member States must provide for refugees from third countries or stateless persons
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in need of international protection. The Dublin Regulations and this Directive are
legislation enacted in the temporary implementation period (1999-2004) of the
asylum policy in which the Council exercised legislative power after the Amsterdam
Treaty. Therefore, these legislations contained only the protection of basic rights at
the minimum level, rather than broad humanitarian aid, as the interests of member
states were deeply intervened. The new legislation (Qualification Directive 2011/95/
EU), which was subsequently amended in 2004, is a legislation detailing the status
and rights of refugee claimants without a third country or home country, as well as
additional safeguards. The new Qualification Directive 2011/95/EU contains more
comprehensive protection, such as residence for refugees, issuance of travel
documents, access to the labor market, medical care, education and social security.
In 2015, together with the European Agenda on Migration, proposed a package
legislation to strengthen the CEAS and The European Commission proposed a
revision of COM(2016) 466 final and this is characterized by clearer contents that,
while accepting the recent precedents of the Court of Justice, it blocks the
movement of refugees within the region through harmonisation of refugee screening
and decisions among Member States. In this regard, degree of protection of refugees
varies depending on the size of the influx of refugees among Member States and the
EU in the process of enacting the subsequent legislative amendments (Regine 2017).

Return Directive 2008/115/EC
The Return Directive 2008/115/EC is a legislation that stipulates the procedures
for returning illegal immigrants from third countries, which are commonly shared in
EU Member states. At the same time, the legislation is intended to utilize the
Asylum, Migration and Integrated Fund (AMIF) to facilitate the repatriation of
refugees, which is one of the key factors to benefits related Member States. The
practical purpose of the Return Directive 2008/115/EC is to repatriate illegal
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immigrants in the region and third country nationals who live illegally after visa
expiration. Every year, only about 40% of illegal immigrants in the region return to
their home countries, and about 60% of them remain illegally in the region, causing
social and cultural turmoil. In response to this situation, the EU legally forced illegal
immigrants to voluntarily return to their home country through the legislation.
Meanwhile, in order to effectively implement the legislation, the EU has pursued an
agreement that contains details of refugee outflows and refugee re-accommodation
in parallel with overseas countries where refugees and asylum have been intensively
provided. As of 2020, the EU concluded agreement with 24 countries including Hong
Kong and Macau Special Administrative Regions, Sri Lanka, Russia, Ukraine,
Moldova, Georgia, Armenia, Azerbaijan, Turkey, Pakistan, Cape Verde and Western
Balkan countries.

4. Assessment
Above secondary legislations on migration (legal/illegal) and refugee policy
indicate three characteristics. First, the EU is attracting third countries high-skilled
nationals to work in the EU for economic proficiency. Since the labour force with
advanced skills is a significant factor for economic activation in Europe, the EU is
trying to invite migrants who have advanced technic and skill by Long-term
Residents Directive and Blue Card Directive and related programmes. Second, the
legislation that best shows Europe as normative power and humanitarian perspective
is Family Unification Directive. Also family reason accounts for the second-highest
share of first residence permits issue after employment reason (Eurostat, 2019).
Third, generally the EU legislation on refugee policy seems to be humanistic, but in
detail, it has been changing to a more conservative direction at the EU policy field.
Temporary Protection Directive and Reception Conditions Directive contain humanitarian

122
aspect, but Return Directive 2008/115/EC and legislation proposal of Qualification
Directive 2016 specifies stricter standards for refugees who enter the European
region (Eur-lex, 2016). And this stricter trend is likely to prove the fortification in
Europe and EU policy on migration and refugee policy will be strengthened with the
increasing number of refugees and continued influx from the outside of Europe.

Ⅲ. Supranational EU Asylum Policy:
Common European Asylum System (CEAS)

1. Purpose and Policy Direction
Until the 1980s, the EU had a large number of influx of asylum applicants in search
of political freedom, mainly in Eastern Europe and the Soviet Union during the Cold
War. The recognition of asylum was favourable due to various positive effects such
as propagating systemic superiority and information acquisition. However, after the
collapse of the Cold War in the early 1990s, most asylum seekers in European
countries migrated to Europe to escape religious and ethnic conflicts from Balkan
countries, Africa, the Middle East, and Asian countries. (Regine, 2017). Many of the
refugees were economic refugees, and due to the surge in asylum applications, more
stringent and unified institutional measures were required at the EU level among
Member States (Lavenex and Wagner, 2007). Accordingly, 1999 the European
Council of Tampere discussed an integrated asylum system among member states,
and the EU has operated CEAS, which is based on the Geneva Convention relating
to the Status of Refugees enacted in Geneva in July 1951 and the New York Protocol
of 31 added in January 1967. In addition to protecting the basic human rights of
refugees, it integrates transparent and consistent supranational asylum procedures

Institutional Reinforcement of the EU Migration and Asylum Policy

123

and requirements at EU level. After establishing the institutional framework for the
joint EU asylum system based on the Maastricht, Amsterdam, and Lisbon Treaty, the
European Commission proposed three policy directions in June 2008 as follows:

- more active harmonisation of legislation on asylum policy among EU Member States
- effective and systematic support for cooperation among Member States
- encouraging responsibility and solidarity between Member States and with third countries

In 2015, once again, a large-scale refugee influx occurred across Europe, and in
May of the same year, the European Commission submitted Communication of
European Agenda on Migration to the Council and the European Parliament.
Following the submission, the European Commission proposed four priorities for
strengthening the common European asylum system in the background of accountability
and solidarity among Member States through a packaged legislation as follows:

- a continuous and fair process of establishing asylum and refugee relocation through solidarity
among Member States
- development of the European Asylum Dactyloscopy Database (EURODAC), which is the most
effective infrastructure for applying Dublin regulations and blocking illegal immigration
- ultimately reducing and blocking asylum applicants through institutional harmonisation among
Member States and the CEAS
- strengthen the CEAS reorganize the European Asylum Support Agency (EASO)

2. Secondary Legislation on CEAS
The CEAS is implemented in accordance with Article 67.2, 78 and 80 of the Treaty
on European Union (TEU) and the Treaty on the Functioning of the European Union
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(TFEU) and Article 18 of the Charter of Fundamental Right of the European Union
the European Union Fundamental Rights. these EU Treaty, several secondary
legislations, including the Dublin Regulations enacted since 2000, provide the legal
basis for the implementation of the CEAS.

<Table-4> Major Secondary Legislations of the EU CEAS
Contents
Dublin Ⅱ Regulation (EC) No 343/2003
Specifying common standards between member states for asylum examination
Dublin III Regulation(EU) No 604/2013
Regulations on the protection of stateless or third country nationals
Dublin IV Regulation, proposed legislation (COM/2016/0270 final)
Collective relocation of Refugee and asylum applicants based on solidarity and fair procedures
among Member States
Asylum Procedure Directive 2005/85/EC
Indicating minimum standards for Member States to decide whether to permit or disapprove asylum
applicants
Directive 2013/32/EU (revised)
Harmonisation of asylum screening procedures among Member States through establishing
transparent and prompt Decision-making
proposed legislation (COM(2016) 467 final)
Strict law enforcement to prevent abuse of the CEAS by establishing joint procedure among Member
States
Eurodac Regulation (EU) No 603/2013
Building fingerprint information database in accordance with Dublin III Regulation
Source: Eur-Lex (2020)

The CEAS is implemented in accordance with Article 67.2, 78 and 80 of the Treaty
on European Union (TEU) and the Treaty on the Functioning of the European Union
(TFEU) and Article 18 of the Charter of Fundamental Right of the European Union
the European Union Fundamental Rights. these EU Treaty, several secondary legislations,
including the Dublin Regulations enacted since 2000, provide the legal basis for the
implementation of the CEAS.
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Dublin Ⅱ Regulation (EC) No 343/2003
The Dublin II Regulation (EC) No 343/2003, enacted in 2003, replaced the Dublin
Convention signed in 1990 as a second legislative form. The Dublin Convention,
which was concluded in 1990 and entered into force in 1997, was concluded for the
purpose of blocking asylum shopping or visa shopping for asylum applicants from
third countries who have transferred multiple asylum applications and applied for
asylum (이형석, 2020). However, although the EU intended to cope with the refugee
problem through the Dublin Convention, as the EU level migration and asylum policy
was introduced later in accordance with secondary legislation. The Dublin II
Regulation is a legislation which blocks asylum applicants from third countries to
apply in two or more Member States by specifying the same standards and
procedures for screening in all Member States of the EU (이형석, 2020). As such, the
Dublin Regulation is the core legislation of the CEAS and is an important institutional
progress in earnest asylum policy at the EU level by specifying common standards
and procedures for asylum screening for stateless or third country nationals.

Dublin III Regulation (EU) No 604/2013
The Dublin III Regulation (EU) No 604/2013, which came into effect in July 2013,
is the successor to the Dublin II Regulation (EC) (343/2003) and it has the greatest
importance linked with packaged legislation for the European asylum and refugee
policy. Above all, the Dublin III Regulation is legislation reflecting the wishes of
member states to implement strict asylum policies at the EU level. Dublin III
regulation states that if one Member State decides to allow or disallow asylum, the
asylum-seeker will not be allowed by other Member States as well. Considering
the details, the Dublin III Regulation is in fact linked to the Directive 2013/32/EU as
a device to prevent abuse of asylum applications (이형석, 2020)
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Dublin IV Regulation
In the EU, despite the Dublin III Regulation was enacted in 2013, the continued
influx of illegal immigrants and refugees raised the need to strengthen the CEAS and
reflecting the will of these Member States, the European Commission proposed a
new legislation called the Dublin IV Regulation in 2016 May. Dublin IV Regulation
more effectively meet the needs of asylum seekers and stipulates the collective
relocation and resettlement support of refugees among Member States through a fair
burden of responsibility and system. What sets Dublin IV Regulation apart from
previous legislation is that it in fact enforced solidarity among Member States on the
asylum issue. The Dublin IV Regulation focuses on the relocation of asylum seekers
according to the economic strength and size of the Member States in order to solve
the problem of asylum applications and refugee inflows concentrated in specific
Member States(이형석, 2020). If the number of refugees and asylum-seekers that
can be handled by a particular Member State exceeds the standard by more than
150%, subsequent asylum-seekers are automatically assigned to other Member
States. This exceptional situation persists until the Member States, where the
concentration of refugees and asylum seekers, returns to normal. If a member state
temporarily does not participate in the collective relocation of refugees, in
accordance with the principle of solidarity, it shall share 250,000 euros per person.
In this sense, the Dublin IV Regulation cause strong restraints from Central and
Eastern European countries that have a negative view on the refugee problem at the
EU level.

Asylum Procedure Directive 2005/85/EC, 2013/32/EU
The Asylum Procedure Directive 2005/85/EC, enacted in 2005, was revised in
2013 to set the minimum standards for permission and disapproval of asylum
applicants. The Directive 2013/32/EU is a legislation intended to establish an asylum

Institutional Reinforcement of the EU Migration and Asylum Policy

127

screening system that is commonly applied in all Member States for rapid asylum
procedures (Lavenex and Wagner, 2007). The primary purpose of the Directive is to
enhance transparency and efficiency of the asylum procedure. In July 2016, the
European Commission proposed a package legislation including amendments to the
Directive 2013/32/EU for the reform of the CEAS. Most notably, the revised
legislation proposed by the European Commission aims to prevent abuse of the CEAS
by establishing a complete joint procedure among Member States. Lastly, it also
contains stricter sanctions than former version, such as returning to the home
country for applicants who do not comply with the results of the asylum examination.

Eurodac Regulation (EU) No 603/2013
The Eurodac Regulation (EU) No 603/2013 was intended to establish a data management
system for fingerprint information of asylum seekers as a kind of implementation
legislation for the implementation of Dublin III Regulation. According to this, asylum
seekers must register their fingerprints and apply for asylum in the Member State
of their first entry into the EU. If an asylum-seeker applies for asylum from another
Member State via other internal Sate, he/she will be repatriated to the State of first
destination. It implies that the EU fundamentally controls so-called asylum shopping,
which accepts asylum applications from several regional Member States.

3. Assessment
In that the EU systemically guarantee temporary acceptance and residence for
refugee, CEAS can be functioned properly as supranational policy framework in the
EU. However, due to the fact the EU CEAS is basically based on the Dublin
Regulations, intergovernmental coordination among Member States is always a hot
topic. Even though Dublin IV Regulation, proposed legislation (COM/2016/0270 final)
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contains fair and flexible solidarity of relocation of refugee, the gap among Member
States is not narrowing due to different position with different geography, economy,
and social welfare system. Also, CEAS is open to cooperate with other policy area
which is Common Security and Defence Policy (CSDP) based on the EU Global
strategy published in 2016. Indeed, migration, asylum, and refugee policy is getting
more related to external security area, so the EU recognizes this seriously and
devises cooperation mechanism between CEAS and CSDP. for example, European
Border and Coast Guard Agency (FRONTEX) puts its direction to cooperate with
CSDP missions and operations around North Africa and Middle East and Frontex is
expanding their area of activity (ESDC, 2016).
Basically, current EU migration, asylum and refugee policies lead to practical
operations and intergovernmental policy coordination through secondary legislations
based on treaties and conventions that provide legal basis or resolutions and
programmes of the European Council. In particular, the EU has maintained a dual
system of CEAS based on the Dublin Regulations and the secondary legislations on
migration, asylum, and refugee policy. Since 2015 Syria refugee crisis, the EU CEAS
and has been continuing the institutional reinforcement in policy in order to
effectively cope with the problem (Biscop and Rehrl, 2016).

Ⅳ. Institutional Reinforcement and New Pact on Migration and Asylum
1. Analysis of New Pact on Migration and Asylum
In the flow of institutional reinforcement of migration and asylum policy, the
European Commission launched New pact on Migration and Asylum on September
23th 2020 under the fifth priority of the EU’s ‘Promoting our European Way of Life’
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programme (European Commission, 2020). This is a response to the migration crisis
since 2016 which increased influx of migrants in Europe and caused political
conflicts between Member States. Also, in the State of the Union Address 2020, the
EU president Von der Leyen announced “We will take a human and humane

approach. Saving lives at sea is not optional. And those countries who fulfil their
legal and moral duties or are more exposed than others, must be able to rely on the
solidarity of our whole European Union…… Everybody has to step up here and take
responsibility.” It represents that the EU is taking the current migration crisis
seriously and suggests direction toward more consolidated policy on the issue.

<Table-5> Major Secondary Legislations in the New Pact on Migration and Asylum
No.

Title

Contents

1

A new Screening Regulation

Establishing new screening regulation

2

An amended proposal revising the
Asylum Procedures Regulation

Introducing the new border procedure
Addressing subsequent applications and appeal
procedures

3

An amended proposal revising the
Eurodac Regulation

Transforming Eurodac into database

4

A new Asylum and Migration
Management Regulation

Establishing the new regulation of common framework for
EU management, a mechanism for solidarity, and criteria
for examining asylum applications

5

Setting up a solidarity mechanism, specific derogations in
A new Crisis and Force Majeure
cases of force majeure and an immediate protection status
Regulation
for crisis situations

6

A new Migration Preparedness and
Crisis Bluepoint (Recommendation)

Setting up an EU framework for crisis situations

7

A new Recommendation on
Resettlement and complementary
pathways

Formalising current resettlement scheme beyond 2021
Addressing complementary pathways to protection

8

A new Recommendation on Search Addressing the use of private vessels for search and
and Rescue operations by private rescue for safety of navigation and coordination between
Member States and private vessels
vessels

9

New guidance on the Facilitators
Clarifying the non-penalisation of humanitarian activities
Directive (Guideline)

Source: European Commission (2020), New Pact on Migration and Asylum
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As <Table-5> shows, the European Commission suggests 9 secondary legislations
in the New Pact as a package, and in turn these consists of 5 regulations, 3
recommendations, and 1 guideline. And the asylum and return reforms proposed by
the European Commission in 2016 and 2018 and on many of which the co-legislators
have already found political agreement but did not conclude negotiations are also
part of the Pact (European Commission, 2020), which are The EU Asylum Agency
Regulation, The Reception Conditions Directive, The Qualification Directive, The
Union Resettlement Framework, and The Return Directive.
In addition to this, it also includes a roadmap which sets out a series of initiatives
that will be presented in near future. They are An Action Plan on Integration and
Inclusion, A Strategy on the future of Schengen, A Strategy on voluntary returns and
reintegration, An operational strategy on returns, An EU Action Plan against Migrant
Smuggling, and A Skills and Talent package (European Commission, 2020). These
series of legislations and initiatives will provide more comprehensive policy agendas
to deal with interlocking migration issues.
Next, <Table-6> explains main contents of the EU New Pact on Migration and
Asylum. Except for introduction and conclusion (titled Next Steps), the main body is
organized into 7 chapters as below.

<Table-6> Main Contents of the EU New Pact on Migration and Asylum
Chapter

Contents
Common European Framework
new procedures to establish status swiftly on arrival (pre-entry screening / border procedure)
a common framework for solidarity and responsibility sharing

1

mutual trust through robust governance and implementation monitoring
(EU Agency for Asylum, quality control of Schengen evaluation mechanism, Frontex
vulnerability assessment)
an effective and common EU system for returns (new High-Level Network for Return)
a new common asylum and migration database (Eurodac)
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Robust Crisis Preparedness and Response System
2

ready to address situations of crisis and force majeure with resilience and flexibility
a new Migration Preparedness and Crisis Blueprint
Integrated Border Management
stepping up the effectiveness of EU external borders (Frontex)

3

reaching full interoperability of IT systems (Schengen Information System)
a common European approach to search and rescue
a well-functioning Schengen area (Strategy on the future of Schengen)
Reinforcing the Fight against Migrant Smuggling

4

the new 2021-2025 EU Action Plan against migrant smuggling
(Europol and its European Migrant Smuggling Centre, Frontex, Eurojust and the EU
Agency for Law Enforcement Training)
International Cooperation
maximising the impact of our international partnerships

5

building economic opportunity and addressing root causes of irregular migration
partnerships to strengthen migration governance and management
fostering cooperation on readmission and reintegration
Attracting Technical Talent to the EU

6

a revision of the Directive on long-term residents, EU Bluecard Directive and etc)
further explore an EU Talent Pool for third-country skilled workers
Supporting Integration for Inclusive Societies

7

adopt a comprehensive Action Plan on integration and inclusion for 2021-2024
implement the renewed European Partnership for Integration with social and economic
partners and expand cooperation to the area of labour migration

Source: Author Editing based on European Commission (2020), New Pact on Migration and Asylum

2. Assessment and Prospect of the EU Migration and Asylum Policy
Consequently, the EU New Pact on Migration and Asylum emphasizes the harmonization
and solidarity among Member States, establishment of the EU institution like EU
Agency for Asylum to actively respond to the migration and asylum issue, prevention
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of illegal migrants in advance, and cooperation with foreign countries. In this respect,
the New Pact offers implications in that it has institutional arrangement and
development based on existing legislations and programmes.

<Table-7> Direction of the EU Migration and Asylum Policy
Type

Contents
from selective or flexible to mandatory solidarity

Internalization

more equal refugee relocation and responsibility sharing
political coordination and harmonization
fundamental solution for migration and asylum country of origin

Externalization

cooperation with third countries for readmission and reintegration
linkage with EU CSDP (Frontex)

Source: Author Editing

Based on the New Pact on Migration, according to the <Table-7>, the possibilities
are open that the EU CEAS and migration, refugee policies will be systematically
strengthened through internalization and externalization of policies, respectively.
First, in the case of internalization of the EU policy, the New Pact emphasizes that
the EU demands ‘mandatory’ solidarity and responsibility sharing instead of selective
or flexible ones (Kirişci, Erdoğan and Eminoğlu, 2020). The scope of solidarity
should be enriched by a return dimension, whereby Member States assume a return
sponsorship (EURACTIV, 2020). This was greeted by Member States most suffering
from refugee problem such as Spain, Italy, and Greece. That is why the public and
media discussion focussed a lot on the question of whether the Pact would bring an
end to the Dublin Regulation. (EURACTIV, 2020). However, it is not known whether
new norms that go beyond the existing Dublin Regulations soon future due to the
opposition of the Visegrád countries and other restraints. However, it is clear that
the EU tries to find a strong responsibility-sharing and solidarity mechanism for
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well-functioned coordination.
Second, in the case of externalization of the EU policy, as emphasized in the New
Pact, it aims to strengthen cooperation with third countries and solve problems. In
particular, the root cause of the problem is set to outside the EU, not within the EU,
and tries to prevent the primary problem-occurring externally (France 24, 2020). To
this end, the possibility of diplomatic and policy cooperation with major refugee-generating
countries and related neighbouring countries will strengthened. And this externalization
will be also proceeded at EU policy level through linkage with CSDP such as joint
activities with Frontex for monitoring refugee from sea route.

Ⅴ. Conclusion
Today, the EU migration and asylum policy is becoming an increasingly important
EU policy for the Union and Member States. In particular, the problem of refugees
who have continuously flowed from the North Africa, Middle East, and Syria, by sea
and land routes after the Syria crisis that occurred in 2015, it caused a serious social
cracks in the EU and conflict among Member States. In this regard, the EU has been
required to provide more effective solidarity plans and institutional solution. As a
result, the EU has established related legislations and programmes since 2000s, in
the process, the stance of EU migration and asylum policy is transforming into a
secure conservative tendency toward social security in Europe than a traditional
European humanistic standard. This trend is particularly evident in the legislations
proposed in the context of so-called migration crisis since 2016. For example,
representatively, they are Dublin IV Regulation, proposed legislation (COM/2016/0270
final), proposed legislation (COM(2016) 467 final).
As such, it has been developed through the institutional reinforcement of the EU
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migration and asylum policy, and this is also evident in the New Pact on Migration
and Asylum. Especially, the New Pact demonstrates a will to solve the migration,
asylum, and refugee issue by the harmonization among Member States and European
consolidated policy. Based on the internal cooperation, the EU also tries to solve
migration, asylum and refugee issue by closer cooperation with foreign countries.
Clearly, there are also several criticisms of the EU migration and asylum policy
and New Pact on Migration and Asylum. First, it is criticized that the New Pact didn’t
contain proper discussion of current COVID-19 crisis. Under the COVID-19 crisis,
the EU and Member States are highly suffering from the pandemic and so newly
established legislations and programmes on migration and asylum policy are likely to
hit its limits. Second criticism has to do with the experience of failure in 2016 and
2018. At those times, the European Commission proposed policy reform on migration
and asylum. However, it was opposed by Member States who did not want political,
economic, and social burden of migration. Third, some experts in international
organizations like UN Refugee Agency (UNHCR) criticize that emphasis on strengthening
solidarity within the EU could lead to weakened refugee protection (Kemal Kirişci,
2020).
Nevertheless, based on the EU CEAS, migration and refugee policies and New on
Migration and Asylum, the future EU policy will be internalized through solid political
and intergovernmental coordination among Member States and externalized through
problem solving externally, linkage with CSDP and other policies, and cooperation
with external countries. This symbolizes the fortress Europe through institutional
reinforcement at least in the field of migration, asylum and refugee policy of the EU.
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<Abstract>

Institutional Reinforcement of the EU Migration and Asylum Policy:
The Dilemma between Europe's Fortification and Normative Power*

Euichan Shin
1)

The importance of resolving immigration, asylum and refugee problems is gradually
increasing in the modern international society where the trend of globalization and
interdependence among countries are expanding. In this trend, the European Union
(EU) and its Member States, which have traditionally experienced and tried to solve
the immigration problem, are also continuing their efforts to cope with the crisis.
Historically, the EU has maintained a generous policy stance based on humanism,
with Europe as the normative power. However, as a result of the recent crisis in the
surrounding area, a large influx of immigration, asylum and refugees continues, and
the instability of an Area of Freedom, Security, and Justice (AFSJ) and regional
security in Europe is increasing.
To address this, the EU has established and implemented a more rigorous and
systematic institutional foundation at the level of the Union beyond the Member State
level, strengthening the institutional framework of the Secondary Legislation and the
common policy. In addition, this is accelerating further through the “New Pact on
Migration and Asylum” announced on September 23th, 2020. These policy and
institutional flows is so-called 'fortification of Europe', and this can be understood
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by dividing into internalization process through the Europeanization of policies and
harmonization of decision-making with Member States and externalization process
through cooperation between the EU and migration, asylum, and refugee country of
origin.
As a result, the EU is likely to experience a dilemma between the trend of
fortification of Europe through institutional strengthening and the status of Europe as
the existing normative power. It will be important to look at the direction to see if
the situation is effectively solved.
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